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SWINTON J.:

Overview

(1] The Independent Electricity System Operator (“IESO”) has brought an application for
Jjudicial review of a decision of thc Ontario Labour Relations Board (“the Board™) dated
November 23, 2009, in which the Board refused to makc a declaration that the JESO was a “non-
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construction employer™ so thal construction industry collective bargaining rights would no
longer bind the TESO. The Board found that s. 127.2 of the Ontario Labour Relations Act, 1993.
S.0. 1995, ¢. 1, Sched. A, as amended (“the LRA™), which allows an cmployer to bring an
application to thc Board for a declaration that it is a non-construction employer. violates the
guarantee of freedom of association found in s. 2(d) of the Canadian Charter of Rights and
I'reedoms and is not saved by 5. 1. Therelore, s. 127.2 was held to be inoperative in this case.

[2]  Atissuc in this application for judicial review is the correctness of that decision. For the
rcasons that follow, I conclude that the Board erred in finding s. 127.2 of thc LR violates the
Charter.

The Legislative Context

31 The LRA contains dctailed provisions goveming collective bargaining, including
certification and dcccrtification of trade unions, the transfer of bargaining rights, the procedures
goveming collective bargaining, the content of collective agreements, the powers of grievance
arbitrators, and the prohibition of unfair labour practices.

[4] In 1962, the Ontano Legislature enacted amendments to the LRA creating special
provisions for the regulation of labour relations in the construction industry (S.0. 1961-62, c.
68). The reason for thesc changes was the Legislature’s recognition that the distinctive naturc of
construction industry employment required a special labour relations regime.

[5] Unhke work in an industrial establishment, employment in the construction industry
tends to be episodic. This was described in oft-quoted passages from Arlington Crane Service
Ltd v. Ontario (Minister of Labour) (1988), 56 D.L.R. (4th) 209 (H.C.J.) at pp. 217-18:

The pattem of construction work is crratic. When any onc project is complete.
there 1s no guarantee that there will be another job for the contractors to move on
to.

The result of this crratic patlern of construction work is that it is uneconomical for
large lirms to develop a pcrmancnt work-force organized into departments of
specialists each with its own supcrvision. From the point of view of the
entrcprencur, while he might rctain a small number of key employecs, it makes
morc business sense to hirc the bulk of his employees as and when he wins a new
contract, keep them on his pay-roll while they do that specific work, but when that
job 1s finished, terminatc their employment. When a new job comes up, a new
crew will be recruited, one which only by accident will be the same as on the
previous project.  Mcanwhile that earlier crew has split up and has gonc off to
work for other trade contractors who have projects of their own. :

[6]  The Court in Arlington Crane went on to describe the special role of the union-member
rclationship in this industry (at pp. 218-19):
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Sincc the relationship between employer and employee in construction is typically
cpisodic rather than enduring in character, a special form of union organization
has emerged (o fill this vacuum. The major craft spccialues have all developed
their own trade unions; the union is the body with which the individual tradesinan
tends o have the most salient relationship in the industry. The union has often
taken the lead in the development and operation of apprenticcship programmcs
which arc necessary to train newcomers in the skills of the trade. As well, the
union collects and administers the funds for the worker's vacation pay, health and
welfarc benefits, and retircment pensions (with thc moncy coming from the
numerous contractors for whom the tradesman may have worked during the year,
at a defined contribution level for each hour worked).

[7]  The special construction industry provisions of the LRA, now found in ss. 126 through
168, provide special rules 10 regulate certain aspects of construction industry labour rclations that
operate in addition to the general provisions and, for the most part, prevail over the gencral
provisions in case of conflict. A definition of “construction industry” is found in s. 1 of the Act:

“construction industry” mecans the businesses that arc engaged in constructing,
altering, decorating, repairing or demolishing buildings, structures, roads, sewers,
water or gas mains, pipc lines, tunnels, bridges, canals or other works at the site. ..

Only construction tradc unions, as defined in s. 126, may make certification applications
pertaining to bargaining units in the construction industry. “Trade union™ is defined in s. 126(1)
as “a trade union that according to established tradc unjon practice pertains (o the construction
industry.”

(8] In 1977, the LRA was amended to implement province-wide collective bargaining in the
Industrial, Commercial and Institutional ("ICY”) sector of the construction industry, As a result,
collectivc agrcements in that scctor are entered into by certain designated or certified employer
and employce bargaining agents, and they apply on a province-wide basis.

9] Up until the cnactment of amendments to the LRA in 1998 and 2000, the LRA provided
that an employer “who operates a business in the construction industry” was bound by the
construction industry provisions of the Acl. The Jurisprudence ol the Board had given a broad
interpretation 1o that phrase 10 include anyone who effccted construction, whether by hiring
employecs dircctly or by cngaging contractors (see, for example, Board of Education for the C ity
of Windsor, [1983] OLRB Rep. May 831 at para. 10; Municipality of Metropolitan Toronto,
(1980) OLRB Rep. Jan. 62; Re Ciry of Toronto and Carpenters ' District Council of Toronio and
Vicinity (1980), 108 D.L.R. (3d) 141 (Div. Ct.) at para. 3; Municipality of Metropolitan Toronto,
[1989] OLRB Rep. Mar. 279 at paras. 31-32). As a result, a number of employers, both in the
private and public sector, were bound by the province-wide collective bargaining scheme in the
ICT sector, cven though their primary business was not construction, and they were not carrying
on the construction busincss 10 make a profit. For example, school boards and municipalities
had been found to be operating businesses in the construction industry.

¥20-%00°d 6¥99 LZE 9TV JYN0O AlId Ly:0T 1102-871-834
wegs:0L Li0C 81 god :pan| 209y




[10] 1n 1998 and 2000, the provincial Lcgislature amended the LRA 1o introduce the concept
of a “non-construction employer”. Subsection 126(1) now defines the term as follows:

“non-construction employer” means an employcr who docs no work in the
construction ndustry for which the employer expects compensation from an
unrelated pcrson.

The subscction also defines an “cmployer”, for purposes of the construction industry labour
relations provisions of the Act, as “a person other than a non-construction cmploycr who
opcratcs a business in the construction industry...”.

[11]  Section 127.2 permits a non-construction employer to bring an application to the Board
for a declaration that a tradc union no longer represents ils employees employed in the
construction industry. Section 127.2 rcads:

127.2 (1) This section applies with respect to a trade union that represents
employecs of a non-construction employer employcd, or who may be cmployed,
in the construction industry.

(2) On the application ol a non-construction employer, the Board shall declare
that a trade union no longer represcnts those employees of the non-construction
cmployer employed in the construction industry.

(3) Upon the Board making a declaration under subsection (2), any collective
agreement binding thc non-construction employer and the trade union ceases to
apply with respect to the non-construction cmployer in so far as the collective
agreement applics to the construction industry.

(4) The Board may re-define the composition of a bargaining unit afflected by a
declaration under subsection (2) if the bargaining unit also includes employees
who are not employed in the construction industry.

[12)  The Board has adjudicatcd ten applications under the current definition. It granted thecc
applications, including one respecting the intervenor, thc Greater Fssex County District School
Board (“GECDSB"). That decision is discussed later in these rcasons.

(13] Nowithstanding thc amendments to the definition of “non-construction cmployer”,
unions continue 1o have thc right to apply for bargaining rights for cmployees of non-
construction cmployers pursuant (o the general provisions of the LRA (sce ss. 7-10, 16-17).

Factual Background

[14]  The Independent Market Operator. now the IESQ, was cstablished by the Electricity Act,
/998, 5.0. 1998, c. 15, Sched. A as part of a restructunng of the clectricity market in Ontario
and a breakup of Ontario Hydro into separatc entities. Under the tcrms of that Act, Ontario
Hydro was rcorganized into the entitics known as Hydro One Inc., Ontario Power Generation
Inc.. the Ontario Electricity Financial Corporation, the Electrical Safety Authority and what is
now the JSO.
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[15]  The 1:SO’s primary functions are to operate the wholcsalc clectricity markets in Ontario
and to direct the opcration of the high-voltage transmission system in the province, Its objects are
sctoutin s. 5 of the Llectricity Act as follows: :

The objects of the IESO arc, ‘

(2) 0 exercise the powers and perform the duties assigned to the IESO under this
Act, the market rules and its licence;

(b) to enter into agreements with transmittcrs giving the IESQ authority to direct
the operation of their transmission systems;

(¢) 1o direct the operation and maintain the reliability of the IESO-controlled gnd
Lo promote thc purposes of this Act;

(d) to participatc in the development by any standards authority of standards and
crilenia relating to the reliability of transmission systems;

(¢) to work with the rcsponsible authoritics outsidec Ontario to co-ordinatc the
IESQ’s activitics with their activitics;

(f) to collect and provide o the OPA [Ontario Power Authonty] and the public
informalion relating to the current and short-term electricity needs of Ontario and
the adequacy and reliability of the integrated power system to mcet those needs:
and

(g) to opcrate the TESO-administered markets 1o promote the purposes of this Act.

(16] The IESO acquired the employees, assets, liabilitics, nghts and obligations of Ontario
Hydro that were rclated 0 the activities that had been carricd on by Hydro’s Central Market
Opcrator (“CMQ”) business unit. It is a broader public sector employer and at this time is
strictly a consumer of construction services.

[17]  The International Brotherhood of Electrical Workers had acquircd bargaining rights for a
unil of electricians and related classifications at Ontario Hydro in 1949. In 1999, the Canadian
Union of Skilled Workers (“CUSW”) acquired thosc rights through a displacement application.
The Labourers’ Intcmational Union of North Amcrica, the Labourers® International Union of
North Amenica, Ontario Provincial District Council. and the Labourers’ International Unjon of
North America, Local 159 (“the Labourcrs™) held bargaining rights for a bargaining unit of
construction labourcrs and related classifications of Ontario Hydro since 1949.

[18] The CUSW and the Labourers will be described in these reasons as “the Unions”. Their
mcmbers performed construction work for Ontario Hydro both as direct employees of Ontario
Hydro and as employees of subcontractors to Ontario Hydro.

[19] Foliowing the restructuring of Ontario Hydro, the IESO recognized the bargaining rights
of the Power Workers Union ("PWLUI”) and the Society of Professional Engineers (the “Society™)

fo‘r those employces transferred to it from Ontario Hydro. The collcctive bargaining relationships
with the PWU and the Society are regulated by the general provisions of the LRA. However, the
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TESQ refused to recognize the Unions” bargaining rights in respect of construction workers it had
never employed.

[20]  In 2004, the 1ESO brought applications pursuant (o s. 127.2(2) for a dcclaration that it is a
non-construction cmploycr within the LRA. Tn tum, the Unions brought successor rights
applications under ss. 69 and/or 1(4) of the LRA.

[21]  The Board hcard the Unions" applications first and determined that there had been a sale
of a business pursuant to s. 69 and, therefore, the Unions’ bargaining rights relating to
inlermillent construction activitics of the former CMO business unit were preserved. regardless
of whether the 1IESQ chose to perform construction work itself or contracted out that work. As a
result, the IESO was bound to the collective agreements that had been binding on Ontario Hydro
(Ontario Electricity Financial Corporation and Independent Llectricity System Operator, |2006]
OLRB Rep. July/August 594).

[22]  As a result of the Board’s decision, the IESO became bound 1o two province-wide
agreements negotiated by cmployer bargaining agencies, one ncgotiated by the Electrical Power
Systems Construction Association (“EPSCA Agreement”) and the other the Labourers’
Provincial Collcctive Agreement in the ICI sector of the construction industry.

{231 As well, the JESO and thc Unions entered jnto direct negotiations for new collective
agreements in respect of construction work per(ormed by the IESO in the Electrical Power
System (“EPS”) sector. which accounts for the majority of IESO’s construction work. During
bargaining, the IESO stated that it did not intend to hire construction workers, but rather intended
to contract out all of its construction work, and it wanted the flexibility to use the contractor of
its choice.

I24]  Two agreements were reachcd, one with the CUSW and one with the Labourers. Each
allowed the ILSO to use contractors or subcontractors subject o certain conditions. In gencral
terms, contracting and subcontracting arc permitted provided that thc contractors or
subcontractors are either in contractual relations with the Unions or agree to be bound by the
terms of the applicable agreemecnts when performing such work. The collective agrcements
contain thc same types of provisions one would expect to find in many other collective
agreements, including hours of work and overtime, health and salety, holidays, and gricvance
and arbitration procedures. :

[25] From timc to time, the IESO requires construction work in the nature of renovations or
rearrangements at its Clarkson Control Centre. Since the conclusion of these agreements, the
IESO has only engaged members of the Unions to perform work through contractors. It has
ncver employed any members of the Unions directly. Instead. members of the Unions have
performed their work as employees of subcontractors of the IESO.

[26]  The amount of work performed by members of the Unions has been relatively small to
date. According to the Board’s decision, members of the Labourers have not perfommed any
work for the IESO sincc 2002 (at para. 36). Members of CUSW performed approximately 1,000
hours of work for the 1LSO as employces ol a subcontractor in 2007 and 2008. In the same
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period. CUSW members performed approximately 1.6 o 2 million hours of work for all other
contractors (at para. 37).

[27] On March 3, 2008, thc Board issued a decision determining that the 1ESQ met the
statutory preconditions for a declaration that it was a “non-construction employer™ within s.
126(1) of the LRA (Independent Electricity Market Operator v. Canadian Union of Skilled
Workers. [2008] OLRB Rep. March/April 210). In particular, the Board found that while the
IESO performs construction work from time to time, it docs no construction work for which it
expects compensation from an unrclated person. However, the Board did not make the
dcclaration sought by the IESO, instead rcferring the matter for a further hearing to determing the
constitutionahity of s. 127.2.

The Board’s Decision on Constitutionality

|28] The Board has the jurisdiction to consider the constitutional validity of provisions of the
LRA. While it has no jurisdiction to issue a formal declaration of mmvalidity respecting any
provision, it can refusc to apply the provision in a particular case on the basis that the provision
is unconstitutional (Cuddy Chicks Ltd v. Ontario (Labour Relations Board) (1991), 81 D.LR.
(4th) 121 (S.C.C.) at p. 130).

[29] In a 62 pagc decision, the Board concluded that the declarations required by s. 127.2
when an employcr is (ound to be a non-construction employer substantially interfered with the
process of collective bargaining, contrary to s. 2(d) of the Charter, and that infringement could
not be saved by s. 1. Thercfore, s. 127.2 was held to be constitutionally inoperative in the
circumstanccs of this case. '

[30] In coming to its decision, the Board focussed on the impact of the Icgislation on the rights
of the particular Unions and.their members before it. In a number of placcs in its reasons, the
Board described the effect of a declaration under s. 127.2 on the Unions. For example, at para.
154, it said.

The elTect of the challenged provisions is to terminate collective agrcements
negotiated by the Unions in respect of the 1ESO and (o put an end to the Unions’
existing right 10 engage in future processes of collective bargaining with the
IESO.

[31] Atpara. 160, the Board wrotc,

--.sections 127.2(2) and (3) of the Act have the effect of invalidating all
provisions of collective agreements negotiated by thc Unions in the past on behalf
ol their members. In addition, the provisions affect future collective bargaining
by terminating the Unions® existing right to engage in collective bargaining on
behalf of their members with the [ESO after the dcclarations contcmplated
thercunder are made. The challenged provisions thercforc both rcpudiate past
collective bargaining processes relating to all issues negotiated between the
partics by nullifying all gains achieved in bargaining 10 date and also affect future
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[32]

(97
[Wuitv]

|34]

[35]

$20-600°d

processes by stripping the Unions of their right to have their representations
considered by the IESO in a process of good faith bargaining following the
issuance of the declarations mandated thercundecr.

The Board rejected an argument that thcre was no denial of freedom of association
because the IESO did not employ any Union members dircctly (at para. 165). At para. 168, the
Board described thc association right as follows:

In the present context, it is the right of the Unions’ members (o engage in
collcctive bargaiming through the Unions as their representatives to reach their
common goals of ensuring work guarantccs in the cvent of contracting out and 1o
ncgotiate tcrms of employment in the event that they are employed by the IESO
directly. [Emphasis in oniginal]

The Board concluded (at para. 175):

In the present case, the cvidence indicates that one of the most significant goals of
the Unions™ members is achicving cmployment security through the ncgotiation of
contracting and subcontracting protections in their collcctive agreements with all
those employers, including thc IESO, with whom they have existing bargaining
rights. The scope of the constitutional right to collective bargaining protects the
process by which the Unions seek to achieve such goals on behalf of their
members as well as the process by which they negotiate terms and conditions of
employment in the cvent their members are employed. [Emphasis in original]

The Board found an interference with the collective bargaining process between the
Unions and the IESO (at para. 176), and concluded that the interfcrence was substantial, as the
declarations would not simply affect collective agreement provisions, but would terminate all
existing provisions. At para. 182, the Board stated,

In the circumstances, it is difficult to imagine what could be more discouraging to
the Unjons’ members’ interest in coming together to pursuc common goals than
the challenged provisions, which both annihilate all of the gains madc by their
choscn representatives in respect of their workplace goals to date and strip the
Unions of the right to rcpresent and bargain with the cmployer in the future. The
Unions’ members are thereby required to start all over again at square one by first
re-cstablishing their right to even have their voices heard, and listened to, by the
IESO.

The Board concluded that the “issue is not whether the Unions” members will continuc to
have access (o an adcquate collective bargaining regime after the declarations are made” (at para.
183). There was a substantial interference with the collective bargaining process with the IESO
by dispensing with it altogether. Moreover, the adjudicative process before the Board did not
mcct the requirement for good faith bargaining and consultation with thc Unions (at para. 191).
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[36] The Board also concluded that s. 127.2 was not saved by s. 1 ol the Charter. The
evidence did not show that the objective of the legislation — the perceived unfairness of the
application of thc construction industry regime to non-construction employcers — was of sufficicnt
importancc to override Charfer rights (at paras. 224-5). Moreover, the legislation did not mcet
the minimal impairment test, for the following reason (at para. 240):

The legislation does not simply rcmove them from the construction industry
regimc, it eliminates all of the fruits of their past collective bargaining processcs
and ends the cxisting rcquirement of the IFSO to listen 1o them in future
bargaiming processes.

The Issues

|37] All the parties are agrecd that the standard of review of the Board’s decision is
correctness. given that the Board was applying the Charter (Cuddy Chicks. supra, at p. 130).
However, the Unions submit that the Board's factual findings regarding the effects of the
impugned provisions on the proccss of collective bargaining “constitute the most expert view of
lhe issues at stake and havc particular cogency in this application” (Factum, para. 44),

[38] I acknowledge the Board’s expertise in the area ol labour relations, and particularly
construction labour relations. 1lowever, this case tums on the apphication of Charter principles
to the facts, and on (he application of those principles, no deference is warranted.

[39] The only issue in this application, then, is the correctness of the Board's decision that s.
127.2 is unconstitutional.

The Charter and Collective Bargaining

[40]  The leading case dealing with s. 2(d) of the Charter and its application 1o collcctive
bargaining is Health Services and Support-Facilities Subsector Barguining Assn. v. British
Columbia (2007), 283 D.L.R. (4th) 40 (5.C.C.). In that case, the Supreme Court of Canada
reversed its carlier jurisprudence and extended the scope of the guarantee of frecdom of
association in s. 2(d) to include protection of the right to engage in collective bargaining on
fundamental workplace issues. Its conclusion about the scope of 5. 2(d) is summarized at para.
19 of its reasons:

We conclude that s. 2(d) of the Charter protects the capacity of members of
labour unions to cngage, in association. in collcctive bargaining on fundamental
workplace issucs. This protection does not cover all aspccts of “collective
bargaining”, as that term js understood in the statutory labour relations regimes
that are in place across the country. Nor does it ensure a particular outcome in a
labour dispute. or guarantee access to any particular stalutory regime. What is
protected is simply the right of employees to associatc in a process of collective
action to achieve workplacc goals. If the governmcnt substantially interferes with
that right, it violates s. 2(d) of the Charter: Dunmore. (citation omitted)
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|41] The Court explained, in dctail, that it is the process of collective bargaining that is
proteeted by s. 2(d) (at paras. 20, 89), emphasizing that s. 2(d) docs not guarantee a certain
substantive or economic outcome; it confers only a procedural nght (at paras. 66, 91).

'[42]  Morcover, 5. 2(d) is violated only if there is “substantial intcrfcrence” with associational
activity (at para. 90). At para. 92, the Court described “substantial interference”

To constilute substantial interference with frecdom of association, the intent or
effect must seriously undercut or undemmine the activity of workers joining
logether to pursue the common goals of negotiating workplace conditions and
terms of employment that we call collective bargaining. [Cmphasis in original]

143]  The Court suggested two lines of inquiry to determinc “substantial interfercnce™, a
question that must be determined contextually (at para. 93):

The first inquiry is into the importance of the matter affected to the proccss of
collective bargaining, and more specifically, to the capacity of the union members
to comc Logether and pursue collective goals in concert. The second Inquiry is
into the manner in which the measurc impacts on the collective right to good faith
negoliation and consultation.

[44] The legislation in issue in the Health Services case had been cnacted to reduce costs and
to facilitate elficient management of the workforce in the health sector in British Columbia (at
para. 5). It was enacted quickly and without meaningful consultation with unions. The
legislation enacted changes to transfers and multi-worksite assignment rights, contracling out,
the stats ol employecs on contracting out, Job security programs and layoff and bumping rights.
It invalidated important provisions of cxisting collective agrecments and prevented future
collective bargaining on maticrs governed by Part 2 of the Act,

[45]  The Court found certain provisions of the legislation constituted a substantial interference
with collective bargaining — namcly, those dealing with negotiations related to contracting out
and layoft and bumping rights (at para. 130). It is clear from the reasons that the Court was
particularly concemcd that the legislation not only nullified certain important provisions of
existing collective agreements, but also precluded bargaining in the future on thesc key
workplace issues.

[‘}6] In contrast, the Court found that other provisions restricting rights after contracting out
did nol contravene s. 2(d). These provisions are described as follows (at para. 122):

Section 6(3) sets out a morc onerous definition of the cmploycr-cmployee
relationship under the Labour Relations Code, R.S.B.C. 1996, c. 244, making it
less likcly that a health sector employcr will be considered the “true” employer
owing dutics (o the union and its members if work is contracted out. Seclions
6(5) and 6(6) prevent employees from retaining their collective bargaining rights
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with the subcontractor, as they would otherwise have done under ss. 35 and 38 of
the Labour Relations Code if work was contracted out.

The Court held that thesc provisions modified the statutory protcctions under the Code and did
not deal with the entiticments of employees based on collective bargaining (at para. 123).

[47]  With respect (o the provisions limiting bargaining on contracting out, bumping and lay
offs. the Court described the measurcs as a “virtual denial of the s. 2(d) right to a process of good
faith bargaining and consultation” (at para. 135). Therefore, there was a substantial intcrference
with the right to bargain collectively.

[48] The government met the pressing and substantial objective part of the analysis under s. |
of the Charter, given that its goal was to improve delivery of health care services. However, the
government failed to satisfy the Court that Charter rights werc minimally impaired. For
example, the Court stated at para. ]53, “To forbid any contracting out clause completely and
unconditionally strikes us as not minimally impairing”. The Court also expressed its concemn
that therc had been no consultation with the affected unions and no cxplanation as to why this
particular approach was chosen (at para. 158).

The Board’s Earlicr Decision on the Constitutionality of s. 127.2

(49] The non-construction employer provisions of the LRA were first subject to a
constitutional challenge before the Board in 2005, when the intervenor, the GECDSB, brought an
application pursuant to s. 127.2 seeking a declaration that it was a non-construction cmployer
and terminating the bargaining rights of the United Brotherhood of Carpenters and Joiners of
America, Local 494 (the “Carpenters Union™). At that time, the Board determined that s. 127.2
did not violatc s. 2(d) of the Charter, relying on the decision of the Supreme Court of Canada in
Dunmore v. Ontario (Attorney General) (2001), 207 D.L.R. (4th) 193 (see Greater Essex County
District School Board, [2005] OLRB Rep. March/April 281).

[50] As a result of thc Board’s finding that the GECDSB was a non-construction cmployer,
the Carpenters Union and its members were denicd access (o their preferred bargaining structurc
— that is, to the province-widc ICI agreement relating to the carpentry trade. However, the Board
concluded that the Icgislation did not infringe the right to frccdom of association, since it was not
satisfied that the Board would not certify a bargaining unit of carpenters under the gencral

provisions of the LRA (at paras. 47 and 49). In reaching that decision, the Board stated (at para.
44).

As the Supreme Court of Canada said in Deslisle, supra, and Albertua Reference,
supra, section 2(d) of the Charter is not violated when certain groups are excluded
Irom a particular bargaining structure or regime, nor when a legislalive scheme
dcnies access to some of the products of modern labour rclations, such as the right
to strike. The freedom of association in section 2(d) has only been found to have
been violated when a particularly wvulnerable group of workers is entirely
excluded (rom any state-sanctioned organizing structurc and where the group laid
a strong cvidentiary foundation showing the profound cffect of such historical
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exclusion, particularly when comparcd with the gains made during a short period
ol mclusion (see Dunmore, supra). [Citations omitted]

[51] Despite the Board's decision, the Carpenters Union still holds bargaining rights with
respect 10 the carpenters employed by the GECDSB outside the construction industry provisions
of the LRA through voluntary recognition of its bargaining rights by the GECDSB.

The Constitutionality of s. 127.2

[52]  When the prescnt case came before the Board, the Unjons recast the argument o submit
that the negative effect on their collective agreements and collective bargaining rights was
challenged. in light of the more recent decision of the Supreme Court in Health Services. Given
their arguments, the Board distinguished the Greater Essex case as a positive rights case - that is.
a claim for access to a particular bargaining regime. It treated the prcsent case as a negative
rights case, focusing on the impact of the legislation on collective bargaining relationships and
collective agreements.

(53] 1do not find this characterization of the claim to be helpful. The task for this Court is to
determine whether 5. 127.2, cither in its purpose or effect. substantially interferes with the
process of collective bargaining (Fraser v. Ontario (Attorney General). 2008 ONCA 760. at
para. 60). Therefore, the first question, in analyzing the constitutionality of 5. 127.2, is to
dctermine the purpose of the legislation. If the purpose of 5. 127.2 is to interfere with the process
of collcctive bargaining, and the rcsult is a significant interference, then there would be a
violation of 5. 2(d). In the altemative, I will consider the effect on the process of collective
bargaining Lo determinc if the effect is substantial interference.

Is the purpose of the legislation to interfere with the process of collective bargaining?

(54]  Before this Court, the Provincial Building and Construction Trades Council of Ontario,
an intervenor, argued that the legislation is directed at the employer’s obligation to bargain
collectively. To quote para. 34 of its factum,

By extinguishing the unions’ bargaining rights and the collcctive agreements, the
impugned Jaw denics and forecloses the very process of collective bargaining.
This constitutes a clear breach of the s. 2(d) freedom of association.

[55] I disagree with this characterization of the provision. As the Board comrectly held in the
Greater Esvex case, the purpose of the provision is to remove certain places of cmployment from
the regime for construction industry labour relations becausc the cmploycer is not engaged in the
construction business for profit. The Iegislation amended the definition of employer for purposes
of the construction industry parts of the LRA to remove those who had been added by Board
jurisprudence, but who are not cngaged in construction activity for profit. Employees in those
places of employment can still scek to bargain collcctively under the general regime in the LRA.
In other words, s. 127.2 docs not seek to prevent collective bargaining by the employees of non-
construction employers; rather, it provides that the bargaining relationship will be subject to the
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general provisions in the LRA, rather than the specialized regime dcvclopcd for the construction
industry.

[56]  Thc Hon. Chris Stockwell, Minister of Labour. said the following in the Legislature about
the purpose of the 2000 amcndment to the definition of non-construction employer:

I passed, they would:

* Allow employers who do not sell construction services such as
municipalities and school boards to remove themselves from the
construction provisions of thc Act. This would enable them to tender
projects to both union and non-union contractors. (November 2, 2000)

[57]  The Supreme Court has made it clear that the right to freedom of association in s. 2(d)
docs not give the right to a particular statulory regime, a particular modcl of labour relations or a
specific bargaining method (Health Services at para. 91). As it said in Health Services, “What is
protected is simply the right of employees to associate in a process of collective action to achieve
workplace goals™ (at para. 19).

[58] As thc Board found in Greater Essex, and as the Board member agreed in the prescnt
case, the employecs of IESO or any other non-construction cmployer can sull organize under the
gencral provisions of the LRA. This is not a case like Dunmore, supra, where the Count found
that the evidence showed a vulnerable group of workers in the agricultural sector would be
unable to cxcreise their right to freedom of associalion without positively rccognizing a right of
access to a swltutory regime (Health Service at para. 34).

(591 The IESO argues that the Supreme Court of Canada has alrcady found lcgislation with
the same cffect as 5. 127.2 1o be constitutional. In Health Services, the Court concluded that ss.
6(5) and 6(6) of the B.C. Health Improvement Acr did not substantially interfere with collective
bargaining. The effcct of those provisions was o terminate existing collective bargaining rights
for individuals on contracting out. In other words, the legislation modified the successor rights
protcction given to employees. In the present case, the IESO argucs, s. 127.2 is similar, in that it
tcrminates construction industry collective bargaining rights when an employer ceases to be a
construction industry cmployer, as defined by the Act.

[60} I do not find this part of the Heulth Services decision determinative in the present casc,
although it is instructive. There is a difference between the legislation in Health Services and in
the present casc. In Health Services. the legislation restricted the extent to which individuals
could retain their collective agreement rights with the subcontractor - a different employer. In
the present case, cmployees can lose their right 1o collective agreement terms negotiated with the
employer with whom they continue to work. As well, bargaining rights are terminated by the
Board’s declaration, although the cmployer rcmains the same.

|611  That was the case in Greater Essex, where employees of the school board, rcpresented by
the Carpenters’ Union under the construction industry provisions, ceased to bc covered by the
province-wide collective agreement. However, they were able to bargain under the general
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provisions of the LRA, and the school board voluntarily rccognized the Carpenters™ Union to
represent the employees working as construction carpenters.

[62]  In sum, I conclude that the purpose of the legislation was not (o prevent the employees of
non-construction cmploycrs from bargaining collectively. nor was it meant to “brcak the
Unions™. Thercfore, I must consider the effect of the legislation on the process of collective
bargaining.

Is the effect of s. 127.2 to substantially interfere with the process of collective
barguining?

[63]  That brings me to the Unions’ argument that the effect of 5. 127.2 is to substantially
interfere with collective bargaining, given the termination of collective agreemcnt provisions and
acquired bargaining rights. The Board held that there was such interference, both retrospectively
(because of the repudiation of existing collective agreements) and prospectively (by tcrminating
the Unions’ cxisting rights to engage in collective bargainin g on behalf of their memboers).

[64]  As I noted earlier in these rcasons, the Board approached the constitutional issuc solely
on the basis of the effects of a declaration under 5. 127.2 on the bargaining rights of the
respondent Unions in relation to the 1ESQO. However, the legislation is not aimed at any
particular bargaining relationship, as was the legistation in Health Services, supra. Thereforc, in
detcrmining whether the legislation has the effect of interlening with the process of collective
bargaining, onc would normally consider its effects on a vanely ol bargaining relationships.
Here, however, the cvidentiary record really only allows an cxamination of the impact on the
IESO and the respondent Unions, with some further assistance from the GECDSB materials.

[65] In order to dctermine whether the declaration sought by IESO would substantially
mterfere with collective bargaining, it is important to kecep in mind the way in which the
Supreme Count of Canada framed the right 1o (reedom of association in Health Services. The
right is not that of the union. Rather, it is the right of an individual to associate with others to
pursue workplace goals through a process of collective bargaining (at para. 3). Sometimes the
Supreme Court describes it as a right of employees, sometimes as a nght of workers, and
sometimes as a right of union members. However, it is a right of individuals, not of the union as
an institution.

[66] Moreover, the focus of the discussion in Health Services was on the right of individuals
10 Join together to engage in collective bargaining on thc tcems of their cmployment with their
employer. At para. 89, the Supreme Court described the nght as follows:

Based on the principles developed in Dunmore and in this historical and
international perspective, the constitutional ri ght to collective bargaining concems
the protection of the ability of workers to engage In associational activities, and
their capacity to act in common to reach shared goals related to workplace issues
and terms of employment. In brief, the protected activily might be dcscribed as
employees banding together to achicve particular work-related objectives. Section
2(d) does not guarantce the particular objectives sought through this associational
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activity. However, it guarantees thc process through which those goals are
pursued. Tt means that the cmployees have the night to unite. (o present demands
to health sector employers collcctively and 1o engage i discussions in an attempt
to achicve work-related goals. Scction 2(d) imposes corresponding duties on
govemment employers to agree Lo meet and discuss with them.

[67]  As a result, the qucstion in this case is whether the legislation has significantly and
adversely allected the process of voluntary, good faith collective bargaining belween employees
and their employer (Health Services at para. 92). According 10 the Supreme Court, thal inquiry
is contextual and fact-specific.

[68] When one tumns to the particular facts before the Board, it is difficult to scc the basis for a
finding that s. 2(d) has been violated. The TESO has never had cmployees working in the
construction industry. While it is bound to collective agreements negotiated under the
construction industry provisions of the LRA, those agreements arose as a result of a succcssor
rights application and decision by the Board. At no time has any person employed by or engaged
to provide scrvices Lo the JESO cver participated in any votc to have CUSW or the Labourers
certified as collective bargaining agents in respect of dealings with the IESO. The Unions hold
their bargaining rights for the 1ESO only because of an administrative decision of the Board.

[69]  Thereforc, had the Board granted the declaration sought by the IESO, no employee of the
IESO would have been affected by the termination of the collective agreements and the
termination of the bargaining rights of the Unions.

[70] Morcover, the TESO has indicated that it does not intend to carry on construction in the
future using its own ecmployees. Based on that evidence, no future employee of the IESO will be
denied bencfits under these collective agreements.

[71)  The Board acknowledged that the IESO had no plans to cacry on construction through
dircct hires, but neverthelcss held that the Icgislation interfered with collective bargaining
because the IESO may employ construction workers in the future (at para. 174). In my view, the
Board erred in finding a breach of the Charter based on the possibility that the JESO might some
day in the future have employces doin g construction work. The onus was on the Unions (o prove
a Charter breach, and it could not do so by simply speculating on the way in which the IESO
might operate in the future (see Gosselin v, Quebec (Attorney General)(2002), 221 D.L.R. (4th)
257 (8.C.C.) at para. 66). There was no evidentiary basis for finding substantial interference
with the rights of TESO cmployees based on the bare possibility that there might be direct hires at
some future time.

[72] The IESO argues that employment is a condition preccdent for a collective bargaining

process protccted by s. 2(d) of the Charter. | need not decidc that issue here. Indeed, the concept

of “cmployee” has been extended to include union members who belong to a hinng hall in the

context of an illegal strike (International Longshoremen’s Assn. v. Maritime Employers’ Assn,

(1978), 89 D.L.R. (3d) 289 (S.C.C.)). However, in that case, an employment relationship was

lc'l,eemed to cxist only after employers had requisitioned the scrvices of union members from the
iring hall.
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[73]  On the facts of this case, there is no evidence to support the conclusion that any employee
or potential cmployce of the TESO would be denied access 1o the process of collective bargaining
or Jose the benefits of terms of collective agrecments were a declaration made under 5. 127.2.

[74]  In the alternative, the Board found a substantial interference with collective bargaining
because of the impact on the Unions® members. At para. 175, the Board stated,

In any event, the Unions™ current right to negotiate the terms and conditions under
which the 1ESO’s subcontractors must employ them and to negotiate workplace
goals on behalf of their members in a general sense will, of course, also be lost
whether or not any members arc cver employed directly. In the present case, the
cvidence indicates that one of the most signiticant goals of the Unions® members
is achicving employment sccurity through the ncgotiation of contracting and
subcontracting protections in their collective agreements with all those employers,
including the 1ESO, with whom they have existing bargaining rights. The scope
of the constitutional right to collcctive bargaining protects the process by which
the Unions scck to achieve such goals on behalf of their members as well as the
process by which they negotiate terms and conditions of employment in the event
their members are cmployed. [Emphasis in original ]

[75] As thc Board shows in this passage, the Unions in this case were frank about their
objectives. Their goal is to protect work opportunities for their members through the application
of their collcctive agreements, which will have the result that construction work for which IESO
contracts must bc done by the Unions’ members. In other words, they seek to ensurc that
contractors with the IESO are either unionized by them or willing to abide by their collective
agreement terms.

[76] In their factum, the Unions emphasize thc importance of contracting out provisions in C
construction industry collcctive agreements, both to ensure ongoing employment opportunitics o
for unjon membecrs and also to minimize the significant threat of subcontracting to a union’s
bargaining rights (Factum, para. 19). That threat is described in H.D. Woods, Lahour Policy in
Canada (Toronto: Macmillan of Canada), p- 255):

The system of subcontracting which operates in the construction industry may
also threaten the bargaining rights of a union and the work secunty presumed to
have been acquired through a collective agreemcnt signed by a union and a
contractor. If the contractor is free to subcontract part of the work, or all of it, to
others whose employccs are not represented by the union, the original bargaining
unit can be Jargely, or completely, replaced by employees represented by no union
or by one other than the union which signed the original agreement. In either
case, what the union achieved through bargaining has bcen lost through the
subcontracting system.

(771~ Given that a declaration would terminate collective agreements and bargaining rights of
the Unions, the interests of the Unions’ members would be negatively affected because of the
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potential loss of future employment opportunities. However, to show a violation of s. 2(d), the
Unions must demonstrate that the interference with collective bargaining compromiscs the
essential integrity of the process of collective bargaining (Health Services at para. 129) — that is.
it must scriously undermine collective action by workers to negotiate workplace terms and
conditions of cmployment. In my vicw, the declaration under s. 127.2 would not substantially
inter(ere with the proccss of collective bargaining so as to give rise to a violation of s. 2(d).

[78] 'Thc Unions argue that the capacity of their members 10 come together and pursue
common goals would be entirely destroyed if a declaration were granted. 1 do not accept that
proposition. A declaration in this case would not nullify other collective agreements that the
Unions have with construction contractors and subcontractors. Members of the Unions will
continuc to be either direct employees of construction industry contractors or subcontractors, or
they will be hired from Union hiring halls by thosc entities. Moreover, a declaration docs not
prevent the Unions from seeking to organize the employees of other construction industry
contractors.

[79] The individuals who will be detmmentally affecled by the declaration sought are the
Unions” members employed by contractors who seek contracts with the IESO to do construction
work. If thc Unions’ collcctive agreements continue to apply, only Union members will be
allowed to do the construction work.

[80]  The effcct of the Board’s decision is to protcct the collective agreements and acquired
bargaining rights of thc Unions and their members under the consiruction industry provisions.
In doing so, the Board protccted their access to their preferred bargaining structurc and the
particular outcomes of bargaining. That was an crror in law, as the guarantee of freedom of
association in s. 2(d) of the Charter does not extend constitutional protection to a preferred
process or a particular substantive outcome; rather, it protccts the collective bargaining process
from substantial interference.

(81]  The Board rcjccted an argument that there could be substantial interference only where
legislation affects the content of future collective agreements as well as past agreements (at para.
181). In my view, thc Board erroncously applied the Health Services decision. What was
significant to the Suprcme Court of Canada in that casc was the legislated interterence with the
terms of existing collective agreements between the employers in the health sector and the
unions with which they had negotiated those tcrms, as well as the prohibition on bargaining
important issucs such as contracling out, bumping and layoff. Thc annulment of existing terms
and the prohibition on future bargaining with respcct to these 1mportant issues caused substantial
intcrfcrence with the process of collective bargaining.

[82] In the prescnt case, there is a lermination of collective agrecments and bargaining rights
acquired under the construction industry provisions, but not because the Legislaturc seeks to
prevent collective bargaining on certain issues. Rather, those rights are terminated because the
cmployer is no longer a construction industry employer, and the Legislature has determined that
those spccialized provisions of the LRA are not appropriate for a non-construction industry
cmployer.  However, the cmployees of the employer are still free to seek certification or
voluntary recognition under the general provisions of the LRA. There is no statutory restriction
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on their ability (o bargain collectively on terms and conditions of employment with their
employer in the fulure.

[83]  Again, the effect of the declaration is to terminate collective agreements and bargaining
rights under a particular statutory regime. However, employees of the non-construction employer
continue to have the right 10 organize and bargain with their employer under the general
provisions of the LRA. While the IESO has no construction employees. in workplaces where
construction employecs arc affected by a declaration, they continue to have the right (o organivze
under the LRA and to bargain collectively (as in Greater Esyex, for example). Therefore, |
conclude that there has not been substantial interfercnce with the process of collective
bargaining.

(84] Howcver, even if therc had been substantial intcrference with the collective bargaining, ]
would still not find a violation of 5. 2(d). The Supreme Court jn Health Services concluded that ¢
s. 2(d) would not be violated, despite a substantial intcrference with collcctive bargaining, if
there were good faith negotiations or consultation with the unions before the fcpislation was
enacted. '

[851 In Health Services, there were identifiable unions affected by the legislation which had
ncgotiated the collective agreements rendered redundant. The Supreme Court commented on the
lack of good faith consultation by the government before the Jegislation was enacted.

[86] In the present case, we are not dealing with lcgislation changing particular collective
agreements with known bargaining agents. Here, the legislation covers employers who come
within the definition of “non-construction employer” and provides a process for removing them
from the construction industry bargaining regime only if there has been a determination by the
Board that a particular employer is 2 non-construction employer. Therefore, the acquired rights
of unions and their members can be terminated only after an adjudicative process beforc the
Board to determine whether labour relations in the place of employment are properly subject to
the specialized regime. The Board’s case law shows that the lest for removal is a rigorous one,
and a number of employcrs have failed to mect it.  This is further evidence that the legislation
does not substantially interfere with the process of collective bargaining; rather, it regulates the
process of bargaining and allows some cmployers to move into the gencral provisions because of
the nature of their busincss.

[87] Inmy view, the present Jegislation does not constitutc a substantial interference with the
rights of individuals to cngage in the process of collective bargaining, particularly given the facts
of this case, where the 1IESO has never had employees doing construction work. Thereflore, 1
find there has been no violation of . 2(d) of the Charter.

[88] The conclusion that I bave reached 15 consistent with decisions in Quebec and Alberta
dealing with legislation that has changed bargaining rights. In two cases, the Superior Court of
Quebec found thal there was substantial interference with the bargaining rights of existing
employees. In Conféderation des syndicats nationawx ¢. Québec (Procureur général), 2007
QCCS 5513, the Supcrior Court found that legislation drastically reducing the number of
bargaining units in the hcalth care sector violated s. 2(d). Of significance in this case was the
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fact that the legislation had grouped job classcs togcther in units where there was a history of
conflicting interests between them.

(89] In Confédération des syndicats nationaix ¢. Québec (Procureur général), 2008 QCCS

5076, the Superior Court of Quebec held that s. 2(d) had been violated by legislation that took i
away the employcc status of certain home care providers and child care workers, with the result ?"

that they could not unionize and they lost the benefit of collective agrecments and union
rcpresentation. The result was to deny these workers access (o the collective bargaining regime
under which they had previously bargained.

[90] In Alberta Health Services (Re), [2010) A.L.R.B.D. No. 9, the Alberta Labour Relations
Board rejected a constitutional challcnge 1o legislation which dealt with the impact on collective
bargaining rights of a government decision to amalpamate nine rcgional health authorities into a
province-widc hcalth region. The legislation provided for four functional bargaining units, as
well as a mechanism for the Board (o determinc the union that would have bargaining rights and
the collective agreement that would be opcrative initially. It also required the parties to mect and
bargain in good faith on amendments to that collective agrcement. The Board held that the
impugned provisions did not substantially interfere with the process of collective bargaining,
even though some unions would cease to represcnt cmployees and some collective agreements
would cease to have eftect. That decision that was upheld on judicial revicw (Alberta Union of
Provincial Fmployees v. Alberta Health Services, 2010 ABQB 344). -

Section 1 of the Charter

[91]  Tf there has been a violation of s. 2(d) of the Charter, s. 127.2 of the LRA is nevertheless
constitutional. as it is a reasonable limit within s. 1 of the Charter.

G ek ¥ b, o PR L A :
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[92] The onus is on the IESO in this case to show that s. | applies, using the test from R. v.
Oakes, [1986] 1 S.C.R. 103:

* s the limit prescribed by law?

e Does the Icgislation meet a pressing and substantial government
objective?

¢ Is there a rational connection between the objective of the law and the
means choscn to obtain that objectjve?

» Docs the legislation minimally impair the Charter right?

 Is there proportionality between the objective and the mcasurcs adopted by

thc law — that is, between its salutary and deleterious effccts? ([ealth
Services at para. 138)

(93] The legislation is clearly prescribed by law. Its purpose is to relieve non-construction
employers from the specialized labour relations rcgime for the construction industry, a regime
which was not designed to govem the type of enterprisc in which they are engaged. Thus, i
draws a distinction between purchasers of construction services and sellers of thosc services,
removing from the construction industry labour relations regime those places of cmployment
which the Legislature concluded are not appropnately within it. As well, the legislation would
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allow the employers that do not sell their construction services to tender their union work to both
union and non-union contractors, thus promoting competition in tendering for construction
contracts, particularly in the public sector, and providing job opportunities for members of other
unions and non-union workers.

[94] Deference is owed to the policy choices made by a legislaturc in designing a labour
relations regime, where there are difficult policy choices to be made between the interests of
cmployers and cmployces and different unjons. In my view, the legislation serves a pressing and
substantial objective.

[95] As well, the Jegislation mects the rational connection lest, a lest that is not particularly
oncrous (Health Services at para. 148). The provisions of s. 127.2 providc a Board-superviscd
mechanism 10 determine if an cmployer is a non-construction employer and if that determination
15 made, 10 remove the employer from the specialized construction industry regimc.

[96] The legislation also meets the minimal impairment test, which is sausfied, in cases
involving complex social issues, if the legislature has chosen onc of several reasonable
alternatives (R.J.R.-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199 at para.
160). A declaration can bc obtained only if the Board is satisfied that the employer is no longer
working in the construction industry for compensation from an unrelated person. At that point,
the specialized provisions of the construction industry regime ccasc to apply, but any employees
of the affected employer may seck access to collective bargaining under the general provisions.
Thus, the legislation is tailored only to remove non-construction employers from the construction
industry labour relations scheme.

[97] When the dcleterious effects of the legislation arc weighed against its salutary effects, it
appears that the proportionality test is met. At most. the members of the Unions lose the benelfit
of the subcontracting provisions in the agrcements binding the IESO, which may lead them to
lose work opportunitics with contractors hired by the IESO. However, no employees of the
TESO will lose their existing rcpresentation or right to bargain collectively in the future with the
[ESO.

[98)  While the Unions will lose the right to bargain with the [ESO in the construction industry
regime, they maintain their right to compete for any work opportunity creatcd by thc
construction necds of the IESO or other consumers. Moreover, in the absence of s. 127.2, it
appears that the 11:SO and other consumers of construction services would be bound forcver by
construction industry bargaining rights without any democratic mechanism (o remove them,

Conclusion

[99]  For these reasons, the application for Judicial review is granled, and the decision of the
Board is set aside. The matter is referred back to the Board to issuc a dcclaration in accordance
with 5. 127.2 of the LRA.
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s

[100] The Intervenors and the Board do not scek costs. If the IESO and the Unions cannot
agree on costs, they may make briel written submissions within 30 days of the release of this

decision through the Divisional Court office.
o/ i 4
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TOGETHER WITH AN AFFIDAVIT OF SERVICE
WITH THE COURT OFFICE AT |
DIVISIONAL COURT, ROOM 174,

OSGOODE HALL, 130 QUEEN STREET WEST,

TORONTO, ON, M5H 2N5

FOR CONSOLIDATION AND PRESENTATION TO

THE MEMBERS OF THE PRESIDING PANEL OF JUDGES
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