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Pensions

This regular feature is edited by
Elizabeth H. Boyd of Blake, Cassels
& Graydon LLP. It reviews current
developments pertaining to pensions
and other deferred plans.

REMUNERATION

Remuneration of
Office-holders:
“Fixed or
Ascertainable” —
That Is the
Question

Jordan Fremont
Susie S. Taing
Hicks Morley Hamilton Stewart Storie LLP

Introduction

The term “fixed or ascertainable” is used
in the Canada Pension Plato determine
whether income received from an office is
considered pensionable earnings and subject
to CPP contributions. In some instances,
whether income from an office is fixed or
ascertainable is straightforward to determine.
However, the appeal by the Minister of
National Revenue (“MNR”) of two recent Tax
Court of Canada (“TCC” or “Tax Court”)
decisions,Real Estate Council of Alberta v.
Minister of National Reven&eand Her
Majesty The Queen in Right of Ontario v.
Minister of National Revenifeillustrate the
difficulty in applying the term “fixed or ascer
tainable” to determine whether the receipt of
attendance fees and per diems, respectively,
qualify as pensionable employment. In both
decisions, the Tax Court found that the income
received by the taxpayers was not pensionable
employment and accordingly, was not subject
to CPP contributions.

1R.S.C. 1985, c. C-8 [‘CPP"].
22011 TCC 5 [RECA].

While theRECAandHMQ decisions were
decided consistently with one another, and
consistent with the prevailing case law, the
MNR has appealed both decisions. We there
fore look to the Federal Court of Appeal to
confirm whether certain amounts paid to board
members, council members and other office
holders are properly excluded as pensionable
earnings for CPP purposes.

Statutory Framework

In both theRECA and HMQ cases, the
only issue before the TCC was whether the
remuneration paid to the taxpayers was “fixed
or ascertainable.” Where a taxpayer is an
office-holder, and not an employee, remunera
tion will only be considered pensionable if it
is “fixed or ascertainable.” Only pensionable
employment is subject to CPP contributions.
The statutory framework for this analysis
begins with subparagraph 6@)(f the CPP.
Subparagraph 6(1) sets out what empley
ment is pensionable. It states:

6(1) Pensionable employment is

(a) employment in Canada that is not

excepted employment; ...

The term “employment” is defined in
subsection 2(1) of the CPP as follows:

“employment” means the performance of

services under an express or implied contract
of service ... and includes the tenure of an
office; ...

Since employment includes “the tenure of
an office” for persons who are not employees,
it is necessary to look at the CPP definition of
“office” to determine whether amounts paid to
such persons are pensionable and subject to
CPP contributions. Subsection 2(1) of the CPP
defines “office” as follows:

“office” means the position of an individual

entiting him to afixed or ascertainable

stipend or remuneration ... and “officer”
means a person holding such an office;
[emphasis added]

In other words, for a taxpayer who is an
office-holder, amounts paid for services will
only be captured by the CPP if the person is in
a position that entittes him to a fixed or
ascertainable stipend or remuneration.

32011 TCC 23 [HMQ’].
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Judicial Treatment

A handful of cases have dealt with the
issue of whether remuneration received by an
office-holder is “fixed or ascertainable.” As
indicated by the decisions iB.F. Anthony
Merchant v. Her Majesty The Queeand
Payette v. Canada (Minister of National Rev
enue — M.N.RJ the Tax Court has adopted
two different tests for determining whether
remuneration is “fixed or ascertainable.”

The issue in the 1984 decision bfer-
chantwas whether a taxpayer’s remuneration
is “fixed or ascertainable” in the context of
determining the deductibility of expenses
under the Income Tax AéfThe taxpayer was
an unsuccessful candidate in an election for
leader of the Saskatchewan Liberal Party.
As leader, he expected to receive between
$20,000 and $40,000 per year from the party,
but the actual amount of remuneration was
dependent on a number of factors out of the
taxpayer’'s control. From this amount, the
taxpayer attempted to deduct his campaign
expenses as business expenses.

The Federal Court — Trial Division +e
jected the argument that the taxpayer’'s remu
neration was “fixed or ascertainable” and
therefore considered income from an “office”
as defined in the Income Tax Act. The deter
mination of whether the taxpayer’'s remunera
tion was “fixed or ascertainable” was not
central to the outcome iMerchant however,
on the point of income being “ascertainable”
the Court stated the following, obiter.

Indeed, | think such income is ascertainable. |
take that word to mean that the amount to be
paid is capable of being made certain, or
capable of being determined but not that a
definite sum be known by the office holder at
the commencement of holding officEhe
word has to have some meaning beyond
“fixed” or else it is completely redundaht.
[emphasis added]

and:

I am not convinced that at the time of taking
office the taxpayer must know how much he
will receive. It seems to me a per diem rate,

484 DTC 6215 [Merchant].

5[2002] T.C.J. No. 386 Payettd].

6R.S.C. 1985, c. 1 (5th Supplement), as amended.
7 Merchant supra note 4.
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or a specified amount per sitting renders the
income sufficiently ascertainabte meet the
definition in section 248(1) [of the Income
Tax Act]® [emphasis added]

The aboveobiter comments have been
referred to in subsequent decisions of the Tax
Court for the proposition that “fixed or
ascertainable” does not require a taxpayer to
know the precise amount that he or she will
receive as a stipend or remuneration in a year
from an office. Based on the reasoning in
Merchant remuneration would be considered
“fixed or ascertainable” if some, but not all, of
the information required to calculate the total
remuneration received by the end of a tax year
is available to the taxpayer upfront.

The reasoning iMerchantcan be difficult
to apply in the context ofEmployment
Insurance Act deductions (“El deductions”)
and CPP contributions since an employer
deducts and remits these amounts to the
Canada Revenue Agency on the basis of total
remuneration received by a taxpayer in a year.
Furthermore,Merchant was decided on the
basis of whether the taxpayer's income was
considered business income or income from
an office or employment under the Income
Tax Act. Concluding that the income received
was business income, the Court’'s comments in
relation to whether the income was “fixed or
ascertainable” and thus income from an office,
is thereforeobiter.

Subsequent tdMerchant a new line of
cases emerged interpreting the term “fixed or
ascertainable” in the context of El deductions
and CPP contributions. The 2002 decision of
the Tax Court irPayetteis one such decision.
Payetteis often referred to by the TCC and
has been followed by that Court siriée,
including the Tax Court’s decisions RECA
andHMQ.

In Payette the Tax Court heard an appeal
of nine taxpayers from a decision of the MNR
that they held insurable employment under the
El Act. In Payette the taxpayers were mem
bers of the Review Committee (“Committee”)
established by the Commission des services
juridiques (“Commission”), a body established

8 |bid.

9S.C. 1996, c. 23 [‘El Act”].

10 SeeChurchman v. The Quee@004 TCC 191Jean
Guyard v. The Minister of National Reven@é07 TCC
231 andenise Vachon2008 TCC 480.



by Quebec’sLegal Aid Act The Committee
was comprised of three members, one of
which was required to be an advocate, but in
practice, all Committee members were advo
cates. The Committee members were tasked
with making and writing decisions on an
individual's eligibility for legal aid. The
members were not employees of the Commis
sion, but were appointed for terms of one year
and were not required to provide their legal
services exclusively to the Commission. The
members were paid an hourly rate based on
the time they spent hearing applications,
deliberating and writing their decisions.

In finding that the Committee members
did not receive a “fixed or ascertainable
stipend or remuneration,” the Tax Court first
referred to paragraph f(of the Employment
Insurance Regulatiori$ which incorporates
by reference the definitions of “employment”
and “office” in subsection 2(1) of the CPP.
Paragraph 6) of the El Regulations states:

6. Employment in any of the following
employments ... is included in insurable
employment:

[...]

() employment of a person who holds an
office, as defined in subsection 2(1) of the
Canada Pension Plan.

Therefore, in the analysis of whether the
Committee members were engaged in iasur
able employment under the El Act, the Tax
Court was required to look to the CR®
determine whether the remuneration of these
office-holders was “fixed or ascertainable.”
On this point, the Tax Court stated:

In the present case, it is clear that the position
does not entitle a person to a fixed remunera
tion or stipend ... It is not known how many

times each member is called upon to sit on
the review committee or how many days or
hours are spent on this activity in a given
year. The information about the number of
review committee sittings held and the num

ber of review applications heard each year
does not provide a reliable factor for individ

ual members. The Court has no idea of the
“stipend” or the “remuneration” that the

members of the review committee were likely
to receive for rendering their services; nor has

11 SOR/96-332 [“El Regulations™].
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any such information been adduced, except
that the members are paid on a fee basis at a
rate of $50 per hour. The Court considers that
merely indicating the hourly rate set by the
Commission des services juridiques is insuffi
cient to establish that the position itself
makes a member eligible for a “fixed or
ascertainable stipend or remuneratliof
[emphasis added]

FromPayette it is clear that the Tax Court
requires more information than the following
in order to find that an office-holder’s remu
neration is “fixed or ascertainable:” aggregate
data summarizing the number of Committee
sittings, the number of review applications
heard each year by the Committee and the
hourly rate paid to each Committee member.
This is an indication that historical informa
tion about the potential or median amount of
an office-holder’'s remuneration in a year is
insufficient for meeting the definition of
“fixed or ascertainable.” A logical extension
of this reasoning is that in order for remunera
tion to be considered “fixed or ascertainable,”
the amount to be paid to an office-holder must
be known in advance.

The reasoning ilPayettehas emerged as
the prevailing view of the Tax Court. Both
RECAandHMQ were decided on this basis.

Tax Court Decisions in RECA and HMQ

The Tax Court issued its decisions in
RECA and HMQ on January 5, 2011 and
January 17, 2011, respectively. The facts in
both cases bear resemblance to the facts in
Payette,and on this basis alone it is under
standable why the Tax Court was inclined to
follow Payetteand notMerchant While the
Tax Court walked through the statutory anal
ysis — that amounts paid for services to a
taxpayer who is an office-holder, and not an
employee, will only be captured by the CPP if
the person is in a position that entitles him to a
fixed or ascertainable stipend or remuneration
— the analysis turned on the interpretation of
the term “fixed or ascertainable.”

At issue in the RECA case was the
treatment of meeting attendance fees paid to
Beverly Andre-Kopp, a member of the Real
Estate Council of Alberta (“Council”). The
Council is the regulatory body for the Alberta
real estate industry, responsible for setting and

12 payettesupra note 5 at paragraph 26.
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enforcing standards of conduct and adminis
tering the AlbertaReal Estate Acwith a view

to promoting the integrity of the real estate
industry. The fees in question were paid to
Andre-Kopp in accordance with the Council’s
meeting fee schedule, which provides for fees
to be paid based on attendance at Council
meetings, committee meetings, hearings and
performing other functions in carrying out the
objectives of the Council. No CPP contribu
tions were deducted from the meeting fees
paid to Andre-Kopp.

The TCC determined that since the rum
ber of meetings in a year and the duration of
the meetings could not be known in advance,
despite knowing the fees that Andre-Kopp
would receive for attending each Council and
committee meeting, there was insufficient in
formation to allow for the advance calculation
of remuneration that would be earned from
meeting fees in a year. The TCC stated:

Turning to the facts in the within appeal, a
review of the honorarium schedule — Exhibit
A-1 — discloses that during the years in
guestion there wadittle information that
would permit a member of RECA to know in
advance the amount of his or her remunera
tion. The number of hearings would need
to be known as well as their duratin.
[emphasis added]

Following its own decision iayette the
TCC held that the meeting fees paid to Andre
Kopp were not fixed or ascertainable, and that
Andre-Kopp was not engaged under a tenure
of office within the meaning of section 2 of
the CPP. Consequently, the TCC ruled that
meeting attendance fees were not pensionable
or subject to CPP contributions.

The HMQ case dealt with amounts paid to
Roger Davidson and Gail Stiffler, members
of Ontario’s Judicial Appointments Advisory
Committee (“JAAC”). The JAAC is respen
sible for making judicial appointment recem
mendations to the Attorney General of -On
tario. As JAAC members, Davidson and
Stiffler were each entitled to per diems when
they were required to review applications from
candidates, conduct reference checks on
certain candidates, interview candidates and
meet with the other committee members to
discuss their recommendations for judicial

13 RECA supra note 2 at paragraph 42.
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appointments. As iRECA CPP contributions
were not deducted from the per diems paid to
Davidson and Stiffler.

The TCC determined that the total amount
of per diemsto be paid to JAAC members
could not reasonably be known in advance,
and that, accordingly, the per diems were not
fixed or ascertainable and therefore, the remu
neration was not pensionable or subject to
CPP contributions. The Court explained its
reasons, in part, as follows:

For the purposes of subsection 2(1) of the
Plan, the stipend or remuneration must be
ascertainable; they must be known to both the
payer and payee or be calculable to a reason
able degree of certaintyefore the term of
office begins Remuneration is ascertainable
for example if a person knows or reasonably
expects that he or she will be called upon to
attend approximately 20 meetings of a eom
mittee during the year and will receive
payment of $100 for each meeting. The
person would know with a reasonable degree
of certainty that the remuneration from the
office will be approximately $2,000 for the
year. If at the commencement of the year or
beginning of the tenure of the position, the
person has no idea how many meetings he
or she will attend in a year, there is no
way to reasonably ascertain the stipend or
remuneratiort? [emphasis added]

The Tax Court’s decisions IRECA and
HMQ are the logical extension of the
conclusions reached PPayette In Payette the
Tax Court reasoned that knowing one piece of
the equation in determining an office-holder’s
remuneration for a tax year is insufficient for
it to be considered “fixed or ascertainable,”
that is, knowing a taxpayer’s hourly rate of
pay without knowing the number of hours to
be worked that year, cannot be considered
“fixed or ascertainable” remuneration and
should not be subject to CPP contributions. In
RECAandHMQ, the Tax Court clarified that
the amounts received must be known “in ad
vance” or “before the term of office begins,”
extending the reasoning given Rayettethat
knowledge of aggregate historical data on the
number of annual Committee sittings and
hourly rates were insufficient for concluding
that a taxpayer's remuneration was “fixed
or ascertainable.”

14 HMQ, supra note 3 at paragraph 25.
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Implications cannot reasonably be known in advance) will
On the TCC's reasoning in thRECA not be considered engaged in pensionable
and HMQ cases, and consistent with the employment and no CPP deductions should

prevailing view before the Tax Court, ofice D& made from their remuneration. However,
holders whose earnings are not fixed and the MNR has filed appeals in both tRECA

not reasoably ascertainable in advance (i.e., @ndHMQ decisions and so the treatment of
because they are based on attendance at such earnings for CPP purposes is not yet
meetings or for providing services that Settled.
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STOCK OPTION PLANS

Imperial Tobacco:
Stock Option Plans
and Cash-out
Payments

Paul Carenza
Michael Platt
Cassels Brock & Blackwell LLP

The recentimperial Tobaccocaseé is the
most recent in a line of cases dealing with the
deductibility of payments made by an em
ployer to employees for the purposes of eash
ing out employee stock options. The decision
highlights the potential for unfavourable tax
consequences to the employer in certain
circumstances.

In Imperial Tobacco in the context of a
going private transaction, the employer made
a cash-out payment to employees holding
options to acquire shares. At the time of the
payment, Imperial, the successor to Imasco
Ltd., was a public corporation, 42.5% of the
shares of which were held by British Ameri
can Tobacco (“BAT"). BAT wanted to acquire
the balance of the Imasco shares. As part of
BAT's strategy, it was desirable to ensure that,
following the transaction, there would be no
outstanding options to acquire shares of
Imasco. Accordingly, the outstanding options
under the Imasco stock option plan had to be
settled.

Imasco’s stock option plan had been
in place since 1983. The plan provided for

1Imperial Tobacco Canada Limited v. The Quezil
DTC 1037 (T.C.C.).
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employees to acquire shares of Imasco upon
paying the applicable exercise price. The plan
did not contemplate the surrendering of
options in exchange for a cash payment. In the
context of the going private transaction,
Imasco amended the plan to permit holders of
options to elect to surrender their options for a
cash payment equal to the amount of the
excess of the fair market value of the
underlying Imasco shares over the exercise
price specified in the option (the “in the
money amount”). Further, Imasco agreed to
accelerate the vesting of unvested options
(conditional on the closing of the going Jri
vate transaction) to permit such options to be
exercised or surrendered and to generally
encourage holders of options to exercise their
option rights prior to the completion of the
transaction. As a result, holders of approxi
mately 70,000 options chose to exercise their
options and acquire shares (which were- pre
sumably tendered on the acquisition by BAT)
while holders of approximately 4.8 million
options chose to surrender their options for a
cash payment. The cash-out payments totaled
$118 million, which Imasco claimed as a
deduction in computing income pursuant to
subsection 9(1) of the Income Tax Adn

the basis that the payments were made to
satisfy liabilities that had arisen as part of
Imasco’s employee compensation arrange
ments. The Minister of National Revenue
disallowed the deduction on the basis that the
payments were non-deductible capital outlays,
prompting Imasco to appeal to the Tax Court
of Canada.

The Court dismissed Imasco’s appeal. In
the Court’'s view, the answer to the question
whether an outlay is to be considered capital
or current in nature depends on what the
expenditure is calculated to effect from a
practical and business point of view rather
than upon the juristic classification of the legal
rights, if any, secured, employed or exhausted
in the process. In the Court’'s view, although
compensation was the reason for implement
ing the stock option plan, the cash-out
payment arose in the context of reshaping
Imasco’s capital structure and, therefore, was
on capital account.

2R.S.C. 1985, c. 1 (5th Supplement), as amended,
hereinafter referred to as the “Act.” Unless otherwise
stated, statutory references in this article are to the Act.



In holding against the taxpayer, the Court
relied on, and felt bound by, the decision of
the Federal Court of Appeal irKaiser
Petroleun® in which the Court held that a
payment made by the taxpayer to extinguish
rights under an employee stock option plan
was a payment on capital account. In that case,
the target in an acquisition had a stock option
plan under which employees held options to
purchase 126,370 shares, of which 108,650
had vested. The acquisition agreemernt re
quired that the target offer the holders of
vested and unvested options the opportunity to
surrender their options for a payment equal to
the “in the money” amount of the options. The
offer was made, resulting in surrender pay
ments of approximately $2.7 million, which
the target deducted in computing income. In
holding against the taxpayer, the Court sought
to answer the question whether the surrender
payments were expended on the structure
within which the profits of the business were
to be earned or whether they were part of the
money-earning process.

The respondent, in buying out rights under
the plan, parted with an asset (the purchase
price) and effected a sterilization of future
issues of shares. The disbursement made was
a once and for all payment which had a direct
effect on the capital structure of the corpora
tion. In fact, the Stock Option Plan was later
cancelled. Although the plan originated as a
form of compensation and immediate com
pensation was one reason for its termination
.. it does not follow that the payment, from
the point of view of the respondent, had the
character of an operating expenditure. What
is important is not the purpose pursued by the
respondent but what it did and how it did it.

The decision inKaiser Petroleum was
preceded by th&€Canada Forgingscase® In
that case, in the context of an acquisition of
the shares of Canada Forgings, two employees
of the target agreed to dispose of and relin
quish all their rights to purchase shares under
stock option agreements in consideration for a
payment equal to the in the money amount of
the options. Canada Forgings paid $325,000 to
each employee and deducted these payments

3The Queen v. Kaiser Petroleum Limit&é@ DTC 6603
(F.C.A).

4 1bid. at 6606.

5Canada Forgings Ltd. v. The Quee88 DTC 5110
(F.C.T.D.).
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as a current business expense. The Minister
disallowed the deduction and Canada Forgings
appealed. In dismissing the appeal, the Federal
Court concluded that the payments were of a
capital nature and could not be deducted as a
business expense.

The payment is non-recurring and was made
at the time that Toromont was attempting to
acquire all shares of the plaintiff company
with the full cooperation of the latter's
officers. Such a large payment also indicates
an item of capital structure.

In British Insulated and Helsby Cables
Limited v. Atherton1926 A.C. pp. 213-214,
it is stated:

When an expenditure is made, not only
once and for all, but with a view of bring
ing into existence an asset or an advantage
for the enduring benefit of a trade, | think
that there is very good reason (in the
absence of special circumstances leading to
an opposite conclusion) for treating such
expenditure as properly attributable not to
revenue but to capitél.

Notwithstanding the above decisions, a
different conclusion was reached in t8bop
pers Drug Martcase’ That case involved the
same going-private transaction that was at
issue in thdmperial Tobaccadecision. Shop
pers Drug Mart (“SDM”) was a subsidiary of
Imasco and employees of SDM held options
to acquire Imasco shares. Following the
surrender of the options to Imasco, and the
payment by Imasco to the option holders of
approximately $54 million, SDM reimbursed
Imasco for such payments. SDM claimed a
deduction in computing income on the basis
that the reimbursement represented a compen
sation expense for its employees that had been
paid by its parent company. The Minister of
National Revenue disallowed the deduction
and SDM appealed. In holding in favour of
SDM, the Tax Court of Canada distinguished
Kaiser Petroleumon the basis that the pay
ment was not made to reshape the capital
structure of SDM.

| start from the premise that in the ordinary
course, a payment made by an employer to an

6 1bid. at 5113.

7Imperial Tobacco Canada Limited (successor by
amalgamation to Shoppers Drug Mart Limited) v. The
Queen 2008 DTC 2043 (T.C.C.).
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employee for the surrender of his or her
option under a stock option plan to acquire
shares of the company is a deductiblpemse

to the company. This conclusion is not based
on any specific provision of the Income Tax
Act. It is simply part of employee
compensation and is therefore a cost of doing
business under section 9. [It is true that
section 7 of the Income Tax Act provides a
code with respect to the tax treatment of
employees with respect to employee stock
options and that treatment differs from that
according to stock options undétbbott v.
Philbin, [1961] A.C. 352. Section 7 does not
however deal with the tax treatment of the
employer where a payment is made to-sur
render the option. It was not argued ¢cor
rectly, in my view) that paragraph 7(B)(
dealt with the SDM situation or thathe
Queen v. Placer Dome Inc92 DTC 6402
had any application.]

Why then does a payment to employees who
are option holders become a capital expense
just because it is made in the course of a
corporate reorganization of the parent eom
pany? The short answer is that it does not.
The business of SDM continued throughout
the reorganization of the Imasco corporate
structure. SDM, as a separate corporate
entity, was not being reorganized. It had
payrolls to meet and expenses to pay. It may
possibly be that the reason for accelerating
the vesting of the stock options was to enable
as many employees as possible either to
exercise their options or surrender them so
that BAT could achieve its goal of obtaining
all outstanding shares of Imasco. This does
not turn the payment of what is patently a
revenue expense into a capital expense.

Here, the rearrangement of the Imasco cerpo
rate structure did not impinge in any way on

the corporate structure of SDM. Desjardins,

J.A. appears to have felt that the cancellation
of the stock option plan of the appellant,

Kaiser Petroleum Ltd., was an advantage for
the lasting benefit of the appellant. | do not

see how a payment by SDM to Imasco to
reimburse it for payments made to employees
of SDM created or achieved anything of

lasting benefit to SDM. The business of SDM

went on as usudl.

8 Ibid. at 2047-2049.
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In light of the result inKaiser Petroleum
and more recentlylmperial Tobaccp the
ShoppersDrug Mart decision provides a
narrow distinction due to the fact it was the
parent company’s capital structure that was
being reorganized. However, it is interesting
to note the Court’s starting premise in the
Shoppers Drug Martlecision was that a cash
out payment is patently deductible to the
employer as part of its ordinary compensation
expense. It is arguable that this should be the
end of the inquiry. Why should a cash-out
payment lose its character in the context of an
acquisition transaction? Why treat the cash
out payment differently than a payment of
deferred bonuses prior to an acquisition?
Perhaps the different treatment results from a
desire to equate a target’s cash-out payment
with the cost to the acquiror of optioned shares
purchased on an acquisition. If all of a target’s
options are exercised and the underlying
shares sold to the acquiror, the acquiror must
pay a greater amount to acquire all the
outstanding shares of the target, with such an
expenditure clearly being on capital account.
The acquiror would also thereby acquire a
target with greater cash reserves, undepleted
by any cash-out payment. In contrast, with a
cash-out payment, the acquiror pays a lesser
amount to acquire all the outstanding shares of
the target. If the target is entitled to a deduc
tion in respect of the cash-out payment, there
is the appearance that a capital expenditure
(the cost of acquiring the target's optioned
shares) is *“transformed” into a deductible
expense.

Based on the foregoing decisions, it- ap
pears that in most instances where a stock
option cash-out payment is made in the
context of an acquisition of the grantor of
stock options, deductibility will be an issue.
Based on thdmperial Tobaccodecision, it
will likely be irrelevant whether:

» the cash-out payment is required by the
acquisition agreement or merely -en
couraged,;

« the stock option plan is formally cancelled
following the cash-out payments;

* employee retention plays a role in the
cash-out payments;

» the obligation to make the cash-out
payment arises under the stock option plan
or the acquisition agreement; or



» the cash-out right is contingent on the
acquisition transaction or more generally
available to option holders.

The Imperial Tobaccodecision has been
appealed. It will be interesting to see whether
the Federal Court of Appeal follows its prior
decision inKaiser Petroleumor whether the
Court will find a basis on which to permit a
deduction. In the interim, cash-out payments

INCENTIVES AND BENEFITS

in the context of an acquisition remain prob
lematic and employers are likely to be denied
a deduction. In contrast, cash-out payments
made in the ordinary course of administering a
stock option plan should continue to be- de
ductible, although there is now the additional
issue of whether the employer would elect to
forego the deduction in order to permit the
option holder to claim the deduction under
paragraph 110(1dj of the Act.

1363



Taxation of Executive Compensation and Retiremenis published ten times per yearbgderated Press .

Signed articles express solely the opinions of their authors and not necessarily those of the publisher or members of the
Editorial Board (as listed on the cover page). The contents of this journal should not be construed as professional advice.
Readers should consult their own experts before acting.

The publisher invites readers to submit manuscripts for publication. Two copies of submissions should be sent to the
publisher, accompanied by a brief résumé of the author’s professional qualifications.

Notices of change of address and written enquiries should be sent to: Federated Press, Circulation Department, P.O. Box
4005, Station “A”, Toronto, Ontario M5W 2Z8. Return postage guaranteed.

Telephone enquiries: 1-800-363-0722 « Toronto: (416) 665-6868, Fax (416) 665-7733 « Montreal (514) 849-6600,
Fax (514) 849-0879.

Publications malil registration #8423. Return postage guaranteed. Dépét Iégal — Bibliothéque nationale du Québec, 2011.
Statement of Copyright Policy and Conditions for Permission to Reproduce Articles

Reproduction of any part of this journal is strictly prohibited by law unless written permission is obtained in advance
from the publisher. Copyright infringement, including unauthorized reproduction, distribution, or exhibition, is a
criminal offence.

Alternatives to illegal copying are available. Call our circulation department (1-800-363-0722) for information.
Copyright© Federated Press ISSN 0843-7300 Printed in Canada

1364



